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§224.102 Permits for endangered ma-
rine and anadromous species.

No person shall take, import, export,
or engage in any activity prohibited by
section 9 of the Act involving any ma-
rine species that has been determined
to be endangered under the Endangered
Species Conservation Act of 1969 or the
Act, and that is under the jurisdiction
of the Secretary, without a valid per-
mit issued pursuant to part 222, sub-
part C of this chapter.

§224.103 Special prohibitions for en-
dangered marine mammals.

(a) Approaching humpback whales in
Hawaii. Except as provided in part 222,
subpart C, of this chapter (General Per-
mit Procedures), it is unlawful for any
person subject to the jurisdiction of
the United States to commit, to at-
tempt to commit, to solicit another to
commit, or to cause to be committed,
within 200 nautical miles (370.4 km) of
the Islands of Hawaii, any of the fol-
lowing acts with respect to humpback
whales (Megaptera novaeangliae):

(1) Operate any aircraft within 1,000
feet (300 m) of any humpback whale;

(2) Approach, by any means, within
100 yard (90 m) of any humpback whale;

(3) Cause a vessel or other object to
approach within 100 yd (90 m) of a
humpback whale; or

(4) Disrupt the normal behavior or
prior activity of a whale by any other
act or omission. A disruption of normal
behavior may be manifested by, among
other actions on the part of the whale,
a rapid change in direction or speed; es-
cape tactics such as prolonged diving,
underwater course changes, underwater
exhalation, or evasive swimming pat-
terns; interruptions of breeding, nurs-
ing, or resting activities, attempts by a
whale to shield a calf from a vessel or
human observer by tail swishing or by
other protective movement; or the
abandonment of a previously fre-
quented area.

(b) Approaching humpback whales in
Alaska—(1) Prohibitions. Except as pro-

vided under paragraph (b)(2) of this sec-
tion, it is unlawful for any person sub-
ject to the jurisdiction of the United
States to commit, to attempt to com-
mit, to solicit another to commit, or to
cause to be committed, within 200 nau-
tical miles (370.4 km) of Alaska, or
within inland waters of the state, any
of the acts in paragraphs (b)(1)@{)
through (b)(1)(iii) of this section with
respect to humpback whales (Megaptera
novaeangliae):

(i) Approach, by any means, includ-
ing by interception (i.e., placing a ves-
sel in the path of an oncoming hump-
back whale so that the whale surfaces
within 100 yards (91.4 m) of the vessel),
within 100 yards (91.4 m) of any hump-
back whale;

(ii) Cause a vessel or other object to
approach within 100 yards (91.4 m) of a
humpback whale; or

(iii) Disrupt the normal behavior or
prior activity of a whale by any other
act or omission, as described in para-
graph (a)(4) of this section.

(2) Ezxceptions. The following excep-
tions apply to this paragraph (b), but
any person who claims the applica-
bility of an exception has the burden of
proving that the exception applies:

(i) Paragraph (b)(1) of this section
does not apply if an approach is au-
thorized by the National Marine Fish-
eries Service through a permit issued
under part 222, subpart C, of this chap-
ter (General Permit Procedures) or
through a similar authorization.

(ii) Paragraph (b)(1) of this section
does not apply to the extent that a ves-
sel is restricted in her ability to ma-
neuver and, because of the restriction,
cannot comply with paragraph (b)(1) of
this section.

(iii) Paragraph (b)(1) of this section
does not apply to commercial fishing
vessels lawfully engaged in actively
setting, retrieving or closely tending
commercial fishing gear. For purposes
of this paragraph (b), commercial fish-
ing means taking or harvesting fish or
fishery resources to sell, barter, or
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